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 1.  TIME:  9:00   CASE#: MSC10-00067 
CASE NAME: BARTLETT VS. PATERA 
HEARING ON MOTION TO VACATE SALE DATED FEB. 1, 2016 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Vacated based on filing of notice of removal. 
 

  

 2.  TIME:  9:00   CASE#: MSC12-01215 
CASE NAME: TAMARA MARTIN VS. JOHN MANOOGIAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY GLENN & DAWSON, LLP, LESLIE O. DAWSON 
* TENTATIVE RULING: * 
 
Continued by the Court to April 19, 2017 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-01865 
CASE NAME: PLEASANT HILL RECREATION VS. STEPHEN E. HARRIMAN 
HEARING ON DEMURRER TO CROSS-COMPLAINT of HARRIMAN 
FILED BY MANSOUR FIROUZIAN 
* TENTATIVE RULING: * 
 
Before the Court is Cross-Defendant Mansour Firozian dba Engineering Network (“Cross-
Defendant” or “Engineering Network”) demurrer (the “Demurrer”) to the First Amended Cross 
Complaint (“FACC”) filed by Cross-Complainant Harriman Kinyon Architects, Inc. (“Cross-
Complainant” or “HKA”). 

The Demurrer is sustained, with leave to amend. 

Code of Civil Procedure (“CCP”) § 411.35 requires a party bringing a complaint or a cross-
complaint arising out of professional negligence against an engineer to file and serve a 
certificate of merit on or before the date the complaint or cross-complaint is served and filed. 

Here, the certificate of merit was served and filed on April 3, 2017. There is no dispute that this 
is after the date that the FACC was served and filed. 

In opposition, HKA argues that a second certificate of merit would be duplicative and 
unnecessary, and furthermore moot given that a certificate has been prepared, filed, and 
served.  

However, prevailing law provides that strict compliance with the timing provisions of CCP § 
411.35 is necessary to overcome a demurrer. “We do not agree that merely filing a belated 
certificate cures the defect, because the statute requires the certificate to be filed before the 
complaint is served … However, by granting leave to file an amended complaint the court can 
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give the plaintiff an opportunity to fully comply with the statutory requirements for filing a 
certificate of merit.” Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 360. 

HKA shall serve and file a second amended cross-complaint, should it choose to do so, on or 
before April 24, 2017. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01167 
CASE NAME: KEARNY SL 1, LP VS. MAYHEW CENTER, LLC 
HEARING ON MOTION TO APPROVE FINAL REPORT AND ACCOUNT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Before the Court is a motion to approve the final report and account, to discharge the Receiver 
and to exonerate the bond (the “Motion”) brought by Susan L. Uecker in her capacity as Court-
appointed Receiver (the “Receiver”). The Motion is opposed in part by Defendant Dean Dunivan 
(“Defendant” or “Dunivan”). Specifically, Dunivan objects to the following relief sought by the 
Receiver: 1) releasing the remaining funds maintained by the Receiver to the third party buyer, 
and 2) paying any fees of the Receiver or her attorney after the date of the non-judicial 
foreclosure of the subject property.  

Factual Background 

On June 19, 2014, Plaintiff Kearny SL 1, LP (“Plaintiff”) filed the instant lawsuit regarding the 
real property located at 3301, 3317, and 3331 Vincent Road, Pleasant Hill, California 94523 (the 
“Property”). The Receiver was appointed by Order of this Court on July 18, 2014. The retention 
of the attorneys for the Receiver was initially approved by Order of this Court on November 20, 
2014. The Court approved a Certificate of Indebtedness in the amount of $45,000 on May 18, 
2016. Plaintiff foreclosed on the Property on February 6, 2017 under a trustee’s deed upon sale 
and sold the Property to third party buyers GP Vincent I, LLC; GP Vincent II, LLC; and GP 
Vincent III, LLC (the “Buyers”). See Declaration of Susan L. Uecker in support of motion 
(“Uecker Decl. I”) at ¶ 5 and Ex. 1. At the time of the sale, the amount of the unpaid debt 
together with costs was $4,082,739.89. Id. The amount paid by the grantee at the trustee sale 
was $3,000,000.00. Id.  

The remaining funds in the receivership estate (after repayment of the certificate of 
indebtedness) come from rents collected from tenants at the subject property. Declaration of 
Susan L. Uecker in support of reply (“Uecker Decl. II”) at ¶ 4. The Complaint alleges that section 
6.1 of the Deed of Trust absolutely and unconditionally assigned to Lender all of the leases and 
rents relating to the Property. Complaint at ¶ 12. 

Analysis 

The Motion seeks in part the following amount of fees and expenses incurred by the Receiver, 
her property manager, and her attorneys through January 31, 2017: (1) $126,830.21 for the 
Receiver; and (2) $87,616.97 for Sheppard, Mullin, Richter & Hampton LLP (“Sheppard Mullin”). 
The Receiver also requests approval for further fees and expenses incurred by the Receiver 
and her attorneys from February 1, 2017 through the wind up of the receivership. 
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Defendant contends that he is entitled to the remaining funds held by the Receiver, less the 
tenants’ security deposit, as well as prorated rent from the Subject Property’s tenants up to the 
date of the foreclosure sale. Defendant relies on Code of Civil Procedure § 726(a) which states 
that “[t]here can be but one form of action for the recovery of any debt or the enforcement of any 
right secured by mortgage upon real property.” Code Civ. Proc. § 726(a). Defendant contends 
that pursuant to the one action rule, any monies remaining from the Receivership are no longer 
collectible by Plaintiff and instead are due and owing to Defendant as “Plaintiff as a foreclosing 
entity is not entitled to a deficiency judgment.” 

In relevant part, § 580d of the Code of Civil Procedure provides “(a) Except as provided in 
subdivision (b), no deficiency shall be owed or collected, and no deficiency judgment shall be 
rendered for a deficiency on a note secured by a deed of trust or mortgage on real property or 
an estate for years therein executed in any case in which the real property or estate for years 
therein has been sold by the mortgagee or trustee under power of sale contained in the 
mortgage or deed of trust. ¶ (b) The fact that no deficiency shall be owed or collected under the 
circumstances set forth in subdivision (a) does not affect the liability that a guarantor, pledgor, or 
other surety might otherwise have with respect to the deficiency, or that might otherwise be 
satisfied in whole or in part from other collateral pledged to secure the obligation that is the 
subject of the deficiency.” (italics added). 

Under the foregoing, the one action rule would not preclude the use of collateral to repay the 
deficiency. Here, the remaining funds in the receivership estate consist of rents collected from 
tenants at the Property. Uecker Decl. II at ¶ 4. The rents collected by the Receiver are collateral 
of the lender. Complaint at ¶¶ 11, 12. Under § 580d(b), that collateral may be applied to the 
deficiency. 

Furthermore, Plaintiff notes that receivership obligations take priority and that the Court 
approved the Receiver issuing a certificate of indebtedness to Plaintiff in the amount of $45,000. 
Plaintiff is correct that the certificate is a direct obligation of the receivership and must be repaid 
from receivership funds. 

Defendant also objects to the Receiver and her attorney receiving any compensation for work 
performed after the foreclosure. This objection lacks merit, and is not supported by either statute 
or case law. There is no authority for Defendant’s position that the Receiver may not be 
compensated for wind up fees and costs following the non-judicial foreclosure. 

The motion is granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01501 
CASE NAME: MUNOZ VS. ALLEN 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY GABRIELA MUNOZ 
* TENTATIVE RULING: * 
 
Hearing dropped by Court at the request of moving party.  Case has settled. 
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 6.  TIME:  9:00   CASE#: MSC15-01501 
CASE NAME: MUNOZ VS. ALLEN 
HEARING ON MOTION FOR DEEMED ADMISSIONS AND FOR SANCTIONS 
FILED BY GABRIELA MUNOZ 
* TENTATIVE RULING: * 
 
Hearing dropped by Court at the request of moving party.  Case has settled. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01501 
CASE NAME: MUNOZ VS. ALLEN 
HEARING ON MOTION TO COMPEL VERIFIED ANSWERS TO FORM INTERROGATORIES 
FILED BY GABRIELA MUNOZ 
* TENTATIVE RULING: * 
 
Hearing dropped by Court at the request of moving party.  Case has settled. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-02155 
CASE NAME: FAED VS. ANTHONY 
HEARING ON MOTION FOR PREJUDGMENT INTEREST 
FILED BY JAFAR FAED, MARITZA FAED 
* TENTATIVE RULING: * 
 
In view of the late-filed opposition, which was filed on April 3, 2017, the Court continues this 
matter to April 19, 2017 to permit the moving party time to file a reply brief.  The reply brief 
shall be served and filed on or before April 12, 2017. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00675 
CASE NAME: TRAN VS. BOHNET 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY KIM TRAN 
* TENTATIVE RULING: * 
 

Plaintiff Kim Tran’s (“Tran” or “Plaintiff”) Motion for Leave to File Amended Complaint is 

granted.  The basis for this ruling is as follows: 

 Tran seeks to amend the Complaint by adding Daniel Bohnet (“Daniel” used to 

distinguish from the first named defendant, “John”) as a defendant, where before she used the 

fictitious name “Doe”, under California Code of Civil Procedure (“CCP”) § 474.  Specially 

appearing defendant Daniel Bohnet (“Daniel”) argues that Tran knew Daniel’s identity as the 

driver of the vehicle in the incident from the moment she took a picture of his driver’s license, 

through the date of the originally filed complaint, to the present day.  Daniel argues that Tran 
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improperly delayed bringing a claim, that the current Motion is not brought in a good faith 

attempt to use the relation-back doctrine, and opposes Tran’s amending of the complaint. 

 An amended complaint relates back to the date of the filing of the original complaint, for 

statute of limitations purposes, if plaintiff was “genuinely ignorant” of the defendant's identity, or 

the facts rendering defendant liable when the original complaint was filed, and the amended 

complaint is based on the “same general set of facts” and refers to the “same accident and 

same injuries.”  Austin v. Massachusetts Bonding & Ins. Co. (1961) 56 Cal.2d 596, 600-601.  

The burden is on the defendant to prove the plaintiff's awareness of the defendant's identity at 

the time the original complaint was filed, to defeat the proposed amendment.  See Breceda v. 

Gamsby (1968) 267 Cal.App.2d 167, 179. 

Daniel argues the Court should apply Woo v. Superior Court (1999) 75 Cal.App.4th 169, 

to overrule the holding of Balon v. Drost (1993) 20 Cal.App.4th 483, for the proposition that CCP 

§ 474 imposes on plaintiffs the obligation to discover “readily accessible” information.  To the 

extent there is disagreement between the cases, the Court applies Auto Equity Sales, Inc. v. 

Super. Ct. (1962) 57 Cal.2d 450, 456, so that “where there is more than one appellate court 

decision, and such appellate decisions are in conflict,” the inferior tribunal “can and must make a 

choice between the conflicting decisions.”  Observing the split in authority, with Woo, supra, in 

the 4th Appellate District and Balon, supra, in the 1st Appellate District, the Court looks to the 

logic of Woo, supra, that noted: 

The Balon rule permits plaintiffs to assert they forgot the defendant's identity even 

though it is uncontested they knew the identity at an earlier time [emphasis added], 

and relieves them of any obligation to refresh their memory with readily available 

information. The result is to excise from section 474 the importance of actual ignorance 

of the name of the defendant, because by mere assertion of memory loss a plaintiff 

would always be considered ignorant of the name of the defendant.  Woo, at p. 180. 

 

Here, Tran and Daniel decidedly contest whether Tran ever knew Daniel’s identity prior 

to revealing the picture of his driver’s license in discovery.  Tran stated, “If I had differentiated 

between John Bohnet and Daniel Bohnet at some point prior, I completely forgot.  I was 

unaware of Daniel Bohnet’s identity when I filed the complaint in this case.”  Tran Declaration, 

¶ 4.  The statement leaves Tran’s awareness up to the point of discovery, after the complaint 

was filed, a disputed fact.  See Tran Declaration, ¶ 4. 

The burden remains for Daniel to prove that Tran was aware of his identity when the 

original complaint was filed.  Daniel submits Tran’s deposition statement that she “exchanged 

names with the driver of the car” at the scene of the accident, took a picture of his driver’s 

license, and replied positively when asked “You know him to be Daniel Bohnet?”  Yancich 

Declaration, Exhibit 2, marked as p. 72-73.  Daniel also submits pictures from Tran, apparently 

the response to discovery requests, showing both a picture of Daniel’s driver’s license and a 
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picture of John K. Bohnet’s insurance card.  Yancich Declaration, Exhibit 5, respectively marked 

as “TRAN 000007” and “TRAN 000005”. 

Tran’s admission that she exchanged names with Daniel, at the scene of the accident, 

does not prove Daniel gave Tran his real name any more than it proves Tran recalled his name 

when filing the complaint.  Tran’s positive response when asked “You know him to be Daniel 

Bohnet?” is not contemporaneous with the filing of the complaint or indicative of any awareness 

of Daniel’s identity prior to the point in time of the deposition.  If anything, the pictures of both 

Daniel’s driver’s license and John K. Bohnet’s insurance card add plausibility to Tran’s claim 

that she believed John K. Bohnet was responsible for the accident up until discovery when she 

noted the difference in names on the insurance card and the driver’s license. 

As Daniel has not met the burden of proof, regarding Tran’s awareness of Daniel’s 

identity at the time the complaint was filed, the Motion is granted.  The Court follows Balon v. 

Drost (1993) 20 Cal.App.4th 483, 488-489, which said:  

California law clearly states that "constructive or legal knowledge will not deprive 

[appellant] of the [section 474] remedy." Clearly, if a plaintiff has no duty to exercise even 

"reasonable diligence" to discover a defendant's name, he or she may act unreasonably 

in failing to ascertain a defendant's name and still claim the benefit of section 474 

[citations omitted].  Balon, supra. 

Even if Tran had constructive knowledge, or was negligent by not reviewing documents prior to 

filing the original complaint, the benefit of CCP § 474 is still available unless Daniel can prove 

Tran knew his identity when Tran filed the complaint. 

Tran’s claim on the basis of equitable estoppel is not considered, and is moot, as the 

Motion is granted on statutory grounds and precedent. 

 Because of the reasons above, the Court must grant the Motion for Leave to File 

Amended Complaint.   

 
The Court is disinclined to sanction either party at this time, despite requests for the 

same.  California Code of Civil Procedure § 128.5 and § 128.7 provide sanctions of the type 
requested “shall be made separately from other motions or requests” and, as the parties’ 
requests were not separated from the present Motion, it is as if no such request was made.  
Sanctions of this type under the California Code of Civil Procedure and Local Rules of Court are 
wholly within the discretion of the Court, and are not mandatory. 
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10.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
HEARING ON MOTION RE NOT FILING AN OPPOSITION TO DEFENDANT’S DEMURRER 
FILED BY DAVID JONES 
* TENTATIVE RULING: * 
 
Continued by the Court to April 26, 2017 at 9:00 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02035 
CASE NAME: DEBORBA VS. HICKS 
HEARING ON MOTION TO CONSOLIDATE WITH C17-00244 
FILED BY TANYA MARIE DEBORBA 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

12.  TIME:  9:00   CASE#: MSC16-02071 
CASE NAME: JOSEPH P. SIMINI VS JOSEPH CAMACHO 
HEARING ON MOTION FOR APPOINTMENT OF A RECEIVER 
FILED BY JOSEPH PETER SIMINI 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for appointment of a receiver is continued to April 26, 2017 at 9:00 a.m. 

in Department 9. The Court will issue a new tentative ruling on April 25, 2017, and the parties 

must follow the normal procedures if they wish to argue the new tentative ruling.  

The Court is inclined to appoint a receiver, however, the Court has concerns about 

appointing the receiver proposed by Plaintiff and the parties have not sufficiently addressed 

what the receiver will be ordered to do. The parties shall file and serve supplemental papers by 

April 20, 2017 and provide courtesy copies to the Court on that same date. These papers will 

include supplemental briefs of no more than five pages that address the following issues: (1) 

each side should provide the names of one to three individuals who can serve as a receiver, 

address the qualifications of each individual, including whether or not the individual has served 

as a receiver before, and whether the individuals meet the requirements of California Rules of 

Court, Rule 3.1179; (2) each side should address the amount of undertaking that should be 

required by the receiver under Code of Civil Procedure § 567 and (3) each side should provide 

proposed instructions and duties for the receiver. Finally, each side shall submit a proposed 

order for appointment of a receiver in the event that the Court decides to appoint a receiver. The 

parties may submit evidence to support their arguments in addition to their supplemental briefs.  
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The parties may not submit any new arguments or new evidence regarding whether or 

not a receiver should be appointed. Oral arguments on this issue, if any, can be made during 

the April 26, 2017 hearing, but only if the tentative ruling issued on April 25, 2017 is contested.  

The Court encourages the parties to meet and confer on the issues raised above and to 

notify the Court in writing if any agreements can be reached. 

 

  

13.  TIME:  9:00   CASE#: MSC16-02071 
CASE NAME: JOSEPH P SIMINI VS. JOSEPH CAMACHO 
HEARING ON MOTION TO REQUIRE DEFENDANTS TO PROVIDE UNDERTAKING 
FILED BY JOSEPH PETER SIMINI 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for Defendant to post an undertaking is granted. Defendant shall post 

an undertaking of $77,000 and file proof of compliance on or before April 25, 2017. Defendant is 

also ordered to pay Plaintiff his attorneys’ fees in the amount $1,285.  

Plaintiff requests that Defendant be ordered to post an undertaking in order for the 

Defendant to maintain his lis pendens on the property. Plaintiff’s motion is brought under Code 

of Civil Procedure §405.34. Section 405.34 states that “[s]ubject to the provisions of Sections 

405.31 and 405.32, at any time after a notice of pendency of action has been recorded, and 

regardless of whether a motion to expunge has been filed, the court may, upon motion by any 

person with an interest in the property, require the claimant to give the moving party an 

undertaking as a condition of maintaining the notice in the record title. … An undertaking 

required pursuant to this section shall be of such nature and in such amount as the court may 

determine to be just.”  

Code of Civil Procedure §§ 405.31 and 405.32 require that a claimant’s claim be a real 

property claim and that the claimant show a probable validity of the claim. Thus, even when 

these two requirements are shown by the claimant, the owner of the real property can still 

request that the claimant file an undertaking. Plaintiff’s motion is requesting an undertaking, but 

is not requesting that the lis pendens be expunged. Thus, the Court is not concerned with 

whether Defendant has met his burden under sections 405.31 and 405.32 because an 

undertaking can be required even when the Defendant has shown a probable validity of his 

claim. The Court’s concern here is what amount of an undertaking would be just.  

Generally, the Court looks at the damages that result for the filing of a lis pendens. 

(Cmsh Co. v. Antelope Dev. (1990) 223 Cal.App.3d 174, 181.) These damages include 

attorneys’ fees necessary to prevail on the claim for which the lis pendens was filed. (On v. Cow 

Hollow Properties (1990) 222 Cal.App.3d 1568, 1574.) The Court notes that these cases 

discussed an earlier version of the law, however, the Court finds that the discussions of 

damages resulting from a lis pendens and damages recoverable from an undertaking are 

applicable to requests for undertaking under section 405.34. In addition, the end of section 
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405.34 provides for “damages as a result of the maintenance of the notice” where the claimant 

is not successful in their real party claim. Thus, case that considered older versions of the law 

appear to be in line with section 405.34.  

Plaintiff’s attorney Jonathan Bishop provided a declaration where he estimated that it 

would take 220 hours to go to trial in this case and that Bishop’s hourly rate is $350. (Bishop 

Decl.) Thus, Plaintiff seeks $80,000 in attorneys’ fees, however, the Court notes that 220 hours 

at $350/hour is $77,000. Defendant argues that these attorneys’ fees are not relevant because 

they do not relate to the lis pendens. The Court does not find this argument compelling. 

Defendant’s real property claim, which is the basis for the lis pendens, goes to the heart of this 

case and therefore including the estimated attorneys’ fees in the undertaking is just.  

Plaintiff argues that the undertaking should include $1.8 million, which is Plaintiff’s 

estimate as to the value of the property. The Court is not convinced that the $1.8 million should 

be included in the undertaking. Plaintiff makes several conclusory statements in his declaration 

about how the lis pendens is harming him. (See Simini Decl. ¶¶ 9-11.) Plaintiff has not provided 

evidence that he or his property is being harmed by the filing of the lis pendens. Instead, 

Plaintiff’s claimed harms are based on Defendant continuing to collect rents on the property and 

on the parties inability to work together to pay the mortgage while this lawsuit is pending. 

Therefore, the Court finds that a $77,000 undertaking is a just amount and orders Defendant to 

post an undertaking in that amount.  

The Court also notes that Defendant’s argument that Plaintiff has defaulted on 

Defendant’s cross-complaint fails. There were two requests for entry of default, which were filed 

on September 6, 2016 at 11:53 a.m. However, before these requests were filed, Plaintiff filed an 

answer to this cross-complaint at 10:46 a.m. Therefore, it appears that the defaults were 

entered in error as an answer was already on file. To the extent necessary, the Court takes 

judicial notice of the documents filed in this case when it was in San Joaquin County.  

As the prevailing party on this motion, the Court orders that Defendant pay Plaintiff his 

reasonable attorneys’ fees in the amount of $1,285. (Code of Civil Procedure § 405.38.) 

 

  

14.  TIME:  9:00   CASE#: MSC16-02301 
CASE NAME: JOSIAH S. VS. PITTSBURG U.S.D. 
HEARING ON DEMURRER TO COMPLAINT of JOSIAH S. 
FILED BY PITTSBURG UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 Defendant Pittsburg Unified School District’s demurrer is overruled in part and sustained 
in part.  As to the general demurrer to the third cause of action for breach of mandatory duties 
for failure to supervise under Education Code Section 44807 and Cal. Code of Regs., Title 5, 
Section 5530, the demurrer is overruled.   
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 The School District contends that it had no mandatory duty under Education Code 
Section 44807 because by its terms, it requires only teachers to hold pupils to a strict account 
for their conduct; it does not purport to impose a mandatory duty on any public entity.  The 
School District cites Hoff v. Vacaville Unified School District (1998) 19 Cal.4th 925, 939.   

 However, Hoff, supra, 19 Cal.4th at 939 addresses a different issue, that is, whether 
schools and teachers have a mandatory duty to protect nonstudents who are injured by a 
student off school premises.  The duty to supervise students under a school’s care is primarily 
designed to protect the students themselves from injury and does not extend to nonstudents 
who are injured by a student off school premises, at least when the school neither knew nor had 
reason to know that the particular student posed a danger.  Id. at 934-937.   

 Noting that not even parents may be held liable for harm to third parties caused by the 
actions of their child absent knowledge of the child’s dangerous habits and the ability to control 
the child, the Supreme Court has held that a school district owed no duty to a third party who 
was injured across the street from a school parking lot when struck by a student driving in a 
reckless manner away from an unsupervised school parking lot.  In that particular case, the 
school had no reason to anticipate that the particular student driver would act irresponsibly and 
drive his car away from the lot in a reckless manner.  Id. at 934-937. 

 The Court in Hoff also rejected the argument that liability under those facts could be 
based on Education Code Section 44807, which provides that public school teachers shall hold 
students to a strict account for their conduct on the way to and from school, on the playgrounds, 
and during recess, since that statute was designed to protect students rather than members of 
the general public not on school property.  Id. at 937-939.   

 Finally, the Supreme Court rejected premising liability on Education Code Section 
44808, which provides for liability when a school district specifically assumes responsibility or 
liability for the conduct or safety of a student when not on school property.  The Court found that 
the school, which never supervised the lot at the end of the day, had not specifically assumed 
responsibility for the student’s off-campus conduct coming out of the parking lot merely because 
the district provided supervision at another parking lot.  Id. at 940.  

 So, Hoff does not stand for the proposition that the only “teachers” have a duty to ensure 
the safety of their pupils, not the public entity.  The School District is vicariously liable for its 
employees’ actions, and a school district and its personnel owe a legal duty to exercise 
reasonable care in supervising students in their charge on the school premises and may be held 
liable for injuries proximately caused by the failure to exercise such care.  See Hoyem v. 
Manhatten Beach City School District (1978) 22 Cal.3d 508, 513; Dailey v. L.A. Unified School 
District (1970) 2 Cal.3d 741, 747; Lucas v. Fresno Unified School District (1993) 14 Cal.App.4th 
866, 871-873.  Education Code Section 44807 merely codifies that duty.     

 The standard of care that school authorities must exercise is the degree of care that a 
person of ordinary prudence, charged with comparable duties, would exercise under the same 
circumstances.  See Dailey, supra, 2 Cal.3d at 747; see Skinner v. Vacaville Unified School 
District (1995) 37 Cal.App.4th 31, 41-42 (school administrators had a duty to notify teacher 
monitoring the class of student’s violent propensities)   
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 For example, in Dailey, supra, 2 Cal.3d 741, a school district was held subject to liability 
for the death of a student who participated in a ‘slap boxing match’ during lunch break, when the 
school district was aware of the practice of slap boxing and that it was a dangerous activity.  Id. 
746, 750.  The school authorities had a duty to supervise and enforce the rules necessary to the 
students’ protection, and a jury could find that their failure to prevent slap boxing constituted a 
breach of that duty.  Id. at 748-749.  The fact that the student’s death resulted from his voluntary 
participation in a dangerous activity was irrelevant because such conduct is expected from 
young students and is part of the reason they need to be supervised.  Id. at 750.   

 The School District makes the same argument with respect to the California Code of 
Regulations cited in the third cause of action, Title 5, Section 5530.  According to the School 
District, by its terms, the regulation requires that select personnel “shall exercise careful 
supervision of the moral conditions in their respective schools.”  See Cal. Code Regs., Title 5, 
Section 5530.  The School District again argues that the regulation does not impose a duty on 
school districts because its language mentions “personnel” and does not state that a public 
entity has a duty.  See Hoff, supra, 19 Cal.4th at 939. 

 The inapplicability of Hoff is discussed above, as is the fact that the School District is 
vicariously liable for the actions of its certified personnel which are compelled under this 
regulation (“shall exercise”) to carefully supervise the moral conditions in their respective 
schools.  A mandatory duty has been alleged in the third cause of action against the School 
District.  

 The demurrer to the fourth cause of action for breach of mandatory duties under 
Education Code Sections 200, 201 and 234 through 234.5 is overruled.  The School District 
specially demurs to the fourth cause of action on the grounds that it is uncertain since eight 
sections of the Education Code are cited, and the School District cannot be sure which one 
Plaintiff is relying on for its mandatory duty.   

 However, the fact that there are multiple Education Code Sections that place an anti-
discrimination duty upon the School District does not make the Complaint uncertain.  Plaintiff 
has identified the relevant Code sections of the Safe Place to Learn Act, the statute which is 
alleged to be violated.    

 The School District generally demurs to the fourth cause of action on the ground that the 
Education Code Sections cited do not impose a duty, much less a mandatory one, on the 
School District. 

 However, Education Code Section 220 prohibits discrimination based on disability, 
gender, gender identity, gender expression, nationality, race or ethnicity, religion, sexual 
orientation, or any other characteristic contained in the definition of hate crimes in Penal Code 
Section 422.55 in any program or activity conducted by an educational institution that receives, 
or benefits from, state financial assistance or enrolls pupils who receive state student financial 
aid.  This appears to be a mandatory duty.      

 Indeed, at least one court has held that the elements of liability in connection with 
students’ equal protection claims against school officials are the same elements that apply in an 
action under Title IX of the Education Amendments of 1972 for money damages, which also 
govern a private suit for damages under Section 220.  See Donovan v. Poway Unified School 
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District (2008) 167 Cal.App.4th 567, 596-608.  Hence, the anti-discrimination prohibitions set out 
in these Education Code Sections appears mandatory and allows for private suits by students 
and others for money damages, if violated.   

 The demurrer to the fifth cause of action for negligent infliction of emotional distress is 
sustained without leave to amend.  Plaintiff agrees to amend his Complaint to remove this cause 
of action. 
 

  

15.  TIME:  9:00   CASE#: MSC17-00011 
CASE NAME: OLIVARES VS. PITTSBURG POLICE DEPARTMENT 
HEARING ON DEMURRER TO COMPLAINT of OLIVARES 
FILED BY CITY OF PITTSBURG, JUAN SIMENTAL 
* TENTATIVE RULING: * 
 
 The Demurrer is sustained without leave to amend as to the entire complaint based 
plaintiff’s failure to comply with Government Code § 950 (mandatory requirement to file a 
government claim within 6 months).  The complaint alleges that at the time of the accident, 
Defendant Simental was an employee of the Pittsburg Police Department, driving a vehicle 
owned by the Pittsburg Police Department and at the time of the accident was an agent of 
Pittsburg Police Department acting within the scope of the agency.  He does not deny that he 
failed to present a timely Government Claim, instead argues that he was not required to 
present a claim.  In fact, he cites case law which holds that presentation of a claim against the 
employing public entity is a prerequisite to bringing such an action.  Rogers v. Dentrone (198) 
61 Cal.App.2d 361 is directly on point. 
 

  

16.  TIME:  9:00   CASE#: MSC17-00244 
CASE NAME: TANYA M. DEBORBA VS ALIM L. HICKS 
SPECIALLY SET HEARING ON MOTION TO CONSOLIDATE 
FILED IN C16-02035 BY TANYA MARIE DEBORBA 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

17.  TIME:  9:00   CASE#: MSL08-07592 
CASE NAME: FIRST RESOLUTION VS. GARCIA 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY YVETTE O. GARCIA 
* TENTATIVE RULING: * 
 
Unopposed -- The Motion to Set Aside Default and Default Judgment is granted.  The Motion to 
Quash Service of the Summons and Complaint is Granted. 
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18.  TIME:  9:00   CASE#: MSL08-07592 
CASE NAME: FIRST RESOLUTION VS. GARCIA 
HEARING ON CLAIM OF EXEMPTION 
FILED BY FIRST RESOLUTION INVESTMENT CORPORATION 
* TENTATIVE RULING: * 
 
In view of ruling on Line 17, the garnishment is set aside and any funds being held by either the 
Orange County Sheriff’s Office or the Contra Costa Sheriff’s Department shall be returned to 
Yvette O. Garcia. 
 

  

19.  TIME:  9:00   CASE#: MSN17-0347 
CASE NAME: CLAIM OF DOMINIC FENDT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
In view of fact that the minor has apparently not fully recovered from the injuries received in the 
accident, both the minor and parents are required to appear.  Questions they will need to 
answer is:  “What are the insurance policy limits of Ms. Uquizo?” and “What is basis for the 
dollar amount of the settlement?” 
 

  

20.  TIME:  9:00   CASE#: MSN17-0351 
CASE NAME: MEADOWS MHP VS. PIMENTEL 
HEARING ON PETITION FOR DECLARATION OF ABANDONMENT OF MOBILE HOME 
FILED 03-02-17 BY MEADOWS MOBILE HOME PARK 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Entire action was dismissed today.  
 

 

 


